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‘HE SAID - SHE SAID’

Determining credibility involves many factors and a preponderance of evidence

The Employer operates an Ambulance service in multiple towns. An altercation occurred
between Mr Black (the President of the Local of his Union), and Ms Green and Ms Blue (two
co-workers).

Ms Green and Ms Blue described an incident involving Mr Black. They both indicated
that they were returning to the Station and saw Mr Black driving away from it. Mr Black was
off duty but turned around when he saw them and returned to the station. When he arrived,
he began a discussion with Ms Green about an upcoming vote on a Union matter. Ms Green
and Mr Black disagreed on the matter and the discussion became heated. Both Ms Green and
Ms Blue described the incident as heated and related that Mr Black was pacing, raising his
voice, waving his arms wildly and making personal comments about Ms Green. Apparently
Mr Black said Ms Green could not think for herself. Ms Green attempted to end the conversa-
tion by saying that they would have to ‘agree to disagree’ and asked Mr Black why he was yell-
ing at her. He replied that he was yelling at her, “because you are here!” Mr Black continued
to push the argument and interact with them in the same manner. The interaction ended, fi-
nally, when there was a call that Ms Green and Ms Blue needed to attend.

There were a number of previous issues raised where Mr Black had called Ms Green at
home to argue a point with her. Mr Black had threatened to see to it that she be fined by the
Union for some of her activities. Ms Green felt intimidated due to Mr Black’s actions and posi-
tion with the Union and also felt that a pattern was presenting itself.

Ms Green filed a complaint with Human Resources which was shared with Mr Black as
per procedure. Mr Black became upset, and asked for the complaint to be shared with all the
branches via fax. He was instructed as to the confidentiality of the situation and told not to
breach that confidentiality. Mr Black left the meeting with a copy of the complaint.
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Shortly after the meeting, several co-
workers were seen reading a copy of the
complaint. They were told to stop and the
copy was taken from them. The Employer
learned that Mr Black had shared the
document with the co-workers.

The Manager (Mr Stern) attempted to
speak with Mr Black about the confidenti-
ality breach but Mr Black refused to speak
with him without a Union representative
present. The mood in the workplace was
tense and confrontational. Mr Stern talked
to a Union representative and asked her to
speak to Mr Black about confidentiality,
which she did.

A meeting was set to discuss the con-
tents of the complaints. Mr Black denied
the allegations against him. He said he did
not yell, did not pace, was not aggressive,
and did not make comments about Ms
Green not being able to think for herself.
Mr Black said Ms Green mistook emotion
with aggressiveness. He denied all wrong-
doing and did not apologize or show any
remorse. Mr Black was reminded about
confidentiality and cautioned to not retali-
ate.

Upon returning to the office, Mr Stern
discovered a petition on the bulletin board
which stated that there were derogatory
comments made to employees by other
employees and/or the Manager. Mr Stern
was told Mr Black had posted the petition
and was asking others to sign it. Mr Stern
regarded the petition as retaliation.

Mr Stern met with Ms Green and Ms
Blue to get their response to Mr Black’s
version of events. They maintained that
their version was the accurate one and
were concerned about the breaches of
confidentiality and the petition posted.

Mr Stern met with Mr Black and pre-
sented him with a one-day suspension. In

coming to the decision to discipline, the

Employer considered that Mr Black was off
duty, he sought out Ms Green, he was very
aggressive, staff’ were upset and Mr Black
refused to acknowledge any wrongdoing.
Mr Black was extremely upset and again
denied any wrongdoing.

Mr Black filed a Grievance and an
Arbitration occurred.

During Arbitration, Ms Green and Ms
Blue maintained the same version of the
events. Mr Black continued to deny the
details. He said that he had been riding his
horse in the vicinity of the station and
went in to use the bathroom. He said that
nobody was there, so he left. Mr Black said
an Ambulance pulled in as he was leaving
and he had a discussion with Ms Green.
He denied that he was pacing, and indi-
cated that he was 6-7 feet away from Ms
Mr Black denied
many of the comments that Ms Green and
Ms Blue said he made. He said the con-
versation ended in a civil manner. Mr

Black said that he considered Ms Green a

friend and said he would not treat a friend

Green the entire time.

that way (referring to the allegations).
Mr Black addressed the confidentiality
He said that he

was shocked about the allegations, and

and retaliation concerns.

went out for a cigarette. He said that prior

to going out, he put the complaint on his
desk.
about the papers before leaving. He could

He made some angry comment

not recall if he left the papers face up or
face down. Mr Black said when he came
in, some of his co-workers asked him about
the situation and he realized that they had
read the document. He said he knew that
it was wrong for them to read the docu-
ment. Mr Black insisted that any discus-
sion he had about the complaint was be-
cause he was trying to arrange representa-
tion from the Union. With respect to the

petition, Mr Black indicated that his pur-

pose was simply to have the situation ad-
dressed and had nothing to do with the
complaint against him.

Mr Black continued to maintain that
he had done nothing wrong in the Arbitra-
tion.

The Employer felt that the issue of
credibility needed to be addressed and fur-
ther that the evidence of the Employer’s
witnesses should be preferred as only Mr
Black had something to gain from not be-
ing candid. It was submitted that Ms
Green and Ms Blue had nothing to gain
from the situation, and were not out to get
Mr Black. The Employer further argued
that Mr Black’s actions after being in-
formed of the complaint further demon-
strated his intention of being dishonest and
pointed out that he failed to take any re-
sponsibility for his actions.

In dealing with the issue of credibility,
the Arbitrator referred to a number of
cases. Several were referenced including,
“(credibility)...usually comes down to the
inherent probabilities of the evidence and
the overall impression created by the wit-

bl

ness...” and “...a person’s perception and
recollection of an event is subject to nu-
merous frailties...” and “..If a trial Judge’s
finding of credibility is to depend solely on
which person he thinks makes the better
appearance of sincerity in the witness box,
we are left with a purely arbitrary finding
and justice would then depend upon the
best actors in the witness box...”

The Arbitrator found that the Em-
ployer had proven on the balance of prob-
abilities that the events occurred and Mr
Black was intimidating, aggressive and
harassed Ms Green and Ms Blue. He felt
that Ms Green and Ms Blue were credible
witnesses.

The discipline was upheld.
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