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“Working with the human side of business’

Should a Sexual Harassment
Complaint be Filed with Employer
or Human Rights Commission ?

EMPLOYER

In the last few years - if a case of harassment was filed with Human Rights - they would usually refer the
case back to the employer to handle via the employer's Harassment Policy or through the Collective
Agreements. There was no legal obligation for this to occur, but by general practice it did. However,
things appear to be changing in the workplace today and there seem to be many harassment
cases that Human Rights Commissions have not referred back to the employer. Instead, Human Rights
have taken on the investigation role for the Complainant. A Saskatchewan Court of Appeal has recently

considered this issue

Brenda and Susan worked for a large manufacturing plant
in a dty in Saskatchewan. They filed a complaint with the
provinadal Human Rights Commisson, aII?ing that ther
upevisor had sexually harassed them.  Although both

employees were covered by a cdlective agreement, they
dedded not to ﬁroceed with the grievance arbitration

procedureunder that agreement .

The Human Rights Commisson appointed a Board of
Incwlrytohear the casa The employer objected and applied
totheprovindal Court of Queen’sBench to block the Board
from hearing the complaint.

The employer argued that discrimination in the workplace
should be deemined unde the provisons covering
discrimination in the collective agreement.  The emﬁloyer
als noted the provindal Trade Union Act required that all
differences rdating to a colective agreement should be
referred to arbitration and thereforethe Human Rights
Board had nojurigdiction to hear thecase

The Court of Quean’'s Bench agreed with the employer on
the bags there was nothing in the Human Rights Code that
gave Human Rights Boards of Inquiry an overriding
Juridiction in cases involving discrimination provisons in
collective agreements

Therefore, the Court of Queen’s Bench ruled that arbitration
was the appropriate course of action and an order was issued
prohibiting the Human Rights Board of Inquiry from hearing
thecomplaint.

The Human Rights Commisson appedled the decison

*

*

The Court of Appesl judge stated just becausea collective
agresment induded a dause, such asthe provison not to
disriminate based on sx, which complied with the
Human Rights Code ..... it did not trandorm the
complaint from a human rights violation to a breach of
the collective agresment.

The judge ruled such issues as the right to be free from
discrimination was a fundamental human right and was
not aright arisjr&% out of a collective agreament. Hegated
“The right which was allegedly vidlated in this case is a
fundamental human right which the employees and the
union need not bargain.” Thej ud?econtlnued tosay “It
is a fundamental right which forms part of every
employegs contract of employment and is enforceable
under the Human RightsCode It isaright which would
not have exiged in the absence of the Code”

Thejudgedated if the complaint pertained to a breach of
a contractual nature, such as seniority or bendfits, an
Arbitration Board may havejurigdiction under the Trade
Union Ad. However on matters where the complaint
reated to discriminatory conduct, which is prohibited b

legidation such as the Human Rights Code, then Boards
of Inquiry were the appropriate bodies to hear the
complaint. While Arbitration Boards may have to
congde and apply Human Rights legidation in the
interpretation of collective agreements, complaints of
discrimination should be deermined by Boards of
Inquiry that have human rightsexpertise

The Court of Appeal therdfore ruled in favour of the
Human Rights Commisson and sent the complaint back to
the Board of Inquiry appointed by the Human Rights
Commission.

** |t should be noted however - unlike Saskatchewan - labour relations legislation in B.C., Ontario and Nova **
Scotia provides Arbitration Boards with the jurisdiction to apply Human Rights legislation. In these

provinces, the issues raised in this case are still wide open

With these changes occurring in the

workplace - what impact will this have on employers, unions and employees across Canada??
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Determining Credibility in a

s By,
Harassment Investigation I "DENCE
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An investigator is often faced with making a determination based on the credibility of the parties involved.
This normally occurs when: there are no witnesses to the actual incidents; witnesses cannot provide all the
required information needed; or witness testimony - to some extent - is unreliable. Consider the following ....

Rosaworked in ameat processing plant. Oneday shetdd her *
Upervisor her back hurt and asked if she could be moved to
another postion in the production line Her supervisor told
her she mug fird report to the hedth centre and see the
nurse - which Rosa did.  Val (the nurss) informed Rosa that
company palicy required that Rosa mug have her family
doctor complete a fithess evaluation form before she could be
reasigned any new work duties.

Rosa returned the next day with the form but wastold by the
nurseit wasincomplete and she could not yet return to work.
Rosa became upsst and at that time inforomed Va her
supervisor had grabbed her buttocks the previous day and
sad “Show me what you can do baby!” Val aked her wh
she had not mentioned this yeserday and Rosa said she had.
The nurse denied this and said “That’s not true This is the
fird I've heard of it.” Val then asked Rosa if there were any
witnesses and if she had reported the incdent to management
or thepodlice Rosasaid“No.”

The nurse subsquently reported the inddent to Human
Resources and a company investigation was hdd. It was
conduded “There was inauffident evidence to sup‘?ort the
allegation and disdiplinary action wasunwarranted.” Thenext
day Rosa filed a grievance dating that her supervisor had
sexually harassed her.

*

At the hearing, upon reviewing the evidence, the arbitrator
outlined the main issues which she congdered determined the
credibility of awitness..........

demeanour of thewitnessesasthey tedtify

any apparent contradictionsin evidence
exigence of any corroborating evidence
reasonableness of each verson of thefacts

in light of all of thesurrounding cdrcumstances

The arbitrator fdt that Rosa failed to meet all of these
reguirements Firdly, Rosa had appeared very
agitated in her demeanour when being questioned. She
was not very articulate and had to be coaxed at timesto
provide details Secondly, regarding contradictions of
evidence....... Rosa had previoudy dated her supervisor
had agreed she could move to ancother postion on the
production line However on cross examination, Rosa
admitted her supervisor did not assgn her to another
pagtion. She also admitted that she may have neglected
to mention the alleged grabbing inddent to the hedlth
nurseuntil returning the next day with her form.

Rosa could also not provide any witnesses to the alleged
incident. Ladly, the arbitrator bieved that no accusation
of grabbing was made by Rosa on her initial \vist to the
nurse and onl en dhe failed to provide the
completed medical form, did Rosa daim that she been
sexually harassed. (Therewere aso someinconssendes
in the supervisor’ stesimony who denied the allegations
However, thearbitrator fet that Sncethey did not relate
to matters that were material they could be fairly
attributable to imperfect recollection.)

Finally, the arbitrator determined the health nurse was a
credible witness and fdt had she been informed of the
%rabbing inadent when it originally occurred, shewould

ave acted upon it immediately. The arbitrator therefore
decided that Rosa did not prove, on a balance of
probabilities, that sexual harassment took place and the
grievance was dismissed.

The arbitrator concluded ........ It is aways hdpful to
have evidence of witnesses who have nothing to gain or
losg, in addition to the evidence of the protagonids
who dearly do have something to gain or lo2”
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Special thanksgo out to JoeMaciag at
SaskWater for giving Cam Hill the
opportunity to work with their internal
committee on the devdopment of a
Harassment Policy and Dispute
Resolution Palicyin September.

Al ..... thanksto all the participants
who hdped to make our public
Harassment Investigation workshop
(Levd I1) hdd last October in Halifax
such a success. We had a great time
and met somenicefolkd
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We always enjoy our return visits to
the City of Saskatoon. It was a
pleasure dealing with Betty Ann
Whittaker who was responghle for
arranging the Harassment
Awareness and Prevention training
sessonsin November.

We aso wish to extend our
apprediation to Sandy Stevenson at
Suncor Inc. You did a great job of
coordinating the training sessionsiin
November - and again in December.

Don’t forget to send us your e-mail
address to ensure quick delivery
of our “Electronic” newsletter.
Contact Donna (the Editor) at:

*  dchambers@hilladvisory.com

Even though Cam Hill & Asdates are
congantly on the move - you can always get
in touch with ugl!
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E-mail: chill@hillacvisory.com

Mailing Address  57B AppleLane
Winnipeg, Manitoba R2Y 2G9

Fax/Phone  (204) 831- 7661
or vigt us at our web-Ste
wwww.hilladvisory.com
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